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BEFORE THE ILLINOIS POLLUTION CONTROL BOAR E~CLERk’S ~

LOWE TRANSFER,JNC.and ~AUG
MARSHALL LOWE, 03

Co-Petitioners, ) No. PCB 03-221 STATE OPILLINOIS
v~. ) (Pollution Control Facilit~SJt~p ~J Board

COUNTY BOARD OF McFIENRY )
COUNTY, ILLINOIS )

Respondents )
NOTICE OF FlUNG

TO: SeeList Referencedin Proofof Servi~é

PLEASE TAKE NOTICEthat on August5, 2003,we filed with theIllinOis Pollution
Control Board,theattachedLowe Transfer,Inc. andMarsha]I Lowe’s MOTIOJ~TO STRIKE
VILLAGE OF CARY’S RESPONSE~TOPETITIONERS’ MOTION IN LIMINE AND
MOTION FOR SANCTIONS AGAINST THE ViLLAGE OF CARY in theaboveentitled
mafter.

LOWE TRANSFER,INC. and
MARSHALL LOWE

By:j~Qj7’~’~
i’David W. McArdle

PROOF OF SERVICE
I, a non-attorney.oxi oath statethat I servedthe foregoingMotion,~nthe following partiesby depositing

samein the U. ~. mail oii this
5

TP dayof A~gust,2003 andvj~fax ort theSthdayof August,2003:

Artornevfor C~o~ifvBoardof H~arinRdfficer
McH~nriico~rnrv,I/i/no/s BradleyP. Halloran
CharlesF. 1-leisteri IJIrnoisPollutionControlBoard
HinshawandCulbertson JamesR. ThompsonCenter! Suite11-500
100 ParkAvenue,P.O~Bo~r1389 100 West RandolphS~eet
Rockford,IL61105-1389 Chicago, IL 60601
815-490-4900:FAX 8)5/9(53-9989

SUBSCRIBEDandSWORN tobefore -

~7~dayoF~st ~

7/Notary Public Oh-z’. E~j.~kJ~’~

~ ‘4C(~ULL~

AttorneyRe stratrnr~No. 061821L~~J
ZIJKOWSKIROGERSFLOOD & MCARDLE
50 Virginia Street ~
CrystalLake,i1linois~i600J4
(815)459-2050

3~ 1~/814-3669

This documentis printedon recycledpaper.
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CTERc<’~OFFICE

~UG 52
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

STATEOF ILLINOIS
LOWE TRANSFER,INC. and -) PO1IUtio~COfltT0/ Board
MARSHALL LOWE, )

Co-Petitioners, ) No. PCB03-221

)
vs. ) (Pollution ControlFacility

- ) SitingAppeal)
COUNTYBOARD OF McHENRY )
COUNTY,ILLINOIS

Respondent

CO-PETITIONERS’ MOTION TO STRIKE VILLAGE OF
CARY’S RESPONSETO PETITIONERS’ MOTION IN LIMI~NE

A1NJ)J~JQTIO~NFORSANCTIONS AGAINST THE VJLLAGE_OJ~ARY

Co-Petitioners,Lowe Transfer, lric and Marshall Lowe (“Lowe”), by and through its

attorneys.ZukowsiciRogersFlood & McArdle, respectfullyrequestthe Pollutidn Control Board

strike theVillage of Cary’~(the“Village”) ResponseftoPetitioners’Motion in ~imine andissue

sanctionsagainsttheVillage for failure to comply’with Boardordersissuedin this siting appeal.

In supportof this Motion, Lowe statesasfollows: -

L On June19, 2003,theVillage filed aMotion to Intervenein this sitingappeaL

2. On July 10, 2003, the Pollution Control Board by a unanirnous~vote deniedthe

Village’s Motion to Intervene. TheBoard order is attachedhereto and incorporatedhereinas

ExI~ibitA

3 By its ordertheBoard did notgranttheVillage “party” statusin this siting appeal.

BoardOrder,p. 2.

4. Instead,theBoardfoundthattheVillagewouldbeafforded“participant”statusunder

Sections101 .628 and 107.404oftheBoard’sproceduralrules. BoardOrderatp. 2.

5. On J~4y28,2003, Lowe tiled a Motion in Limine.

1
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6. On July28,2003,theVillagefiled anAppealofHearingOfficerDeterminationa~id

RequestforBoardDirectionin which theVi l1~ge.solelyaparticipantin thissitingappeal,requested

that theBoardoverturntheHearingOfficer’s denialof theVillage’s right to participatein oraudit

any statusconferencecalls in this matter. A copyof the Village’s Appealof HearingOfficer

DeterminationaridRequestfor BoardDirectionis attachedheretoandincorporatedhereinasExhibit

B

7. Tn its July 28, 2003 Appeal, the Village is requesting“party” statusin relationto

participationin statusconfcrcncecalls~This requestandits appealweremadeaftertheBoardhad

ruledandissuedits OrderdenyingtheVillage “party’ status.

8. On August4, 2003, in direct violationof theBoard’sorderof July 10, 2003, the

Village filed aResponseto Petitioner’sM0t~0~inLi’mine A copyof theVillage’s Responseto

Petitioners’Motion in Lirninc is attachedheretoandincorporatedhereinasExhibit C.

9. Section101.500(d)oftheBoard’sproceduralruI~sveryclearlystatosthatonlyparties
f

rnayfilearesponsetoamotiori.

“Within 14 daysafterserviceofamotion,apartymayfilearesponseto themotion.
[En~phasisadded.]

10. Ms. PercyAngelo, one of ~heattorneysrepresentingthe Village, has extensive

experiencebeforethePollutionControlBoardgoingbackto at least1990-A cop))ofanamesearch

ofthePCBwebsiteis attachedheretoandinco~poratcdhereinasExhibit D.

11. Tn fact, in PCB95-119, 1 25 in herclient’s Objectionto Motion forLeaveto PileCopy

ofArnicusBriefandResponse,Ms. Angeloquitesuccinctlydescribedtheroleofaparticipantposing

asan arnicuscuriae(astheVillagehasdeclareditself in thissitingappeal).Inoppositionto aparty’s

amicusbriefMs. Mge[owrote:

2
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“A personposingasan amicuscuria&hasno directinterestin thematterathandand
should not be permittedto delayth~resolution of the parties’ dispute:” West
SuburbanRecyclingandEnergyCenter,L.P.’s Objectionsto Motion for Leaveto
File Copyof ArnicusBriefandResponseat p. 3.

12. It is clear from her own pleadingsthat Ms Angelo is awareof the rules and

- proceduresof thePollution ControlBoard distinguishingbetween“partIes”and“participants”.

13. ThisBoardhasalreadydeterminedthattheVillageis notapartyto thissitingappeal.

14. As such,theVillage’sResponseto Petitioners’Motion in Liminc shouldbestricken.

15. Theserepeatedandf1agr~ntrefusalsby theVillageto complywith theBoard’sOrder

cannot be ignored.

116. Lowe hasbeenforcedto spendconsiderabletime andexpensein defendingagainst

thes~actionsby theVillage.

WHEREFORE,°Co-Petitioncr�,Lowe Transfer,Inc. andMarshallLowe. requestthatthe

Village ofCary’sResponseto Petitioners’Motion in Limine be strickenandthat theBoardissue

sanctionsagainsttheVillage ofCarjfor failure to complywith theBoard’sOrderofJuly 10, 2003.

Respectfullysubmitted,
LOWE TRANSFER,INC. and
MARSHALL LOWE
By: zukowski,Rogers,Flood& McArdle

i By: -

DavidW. McArdle

David W. McArdle
AttorneyNo: 06182127
ZUKOWSKI, ROGERS,FLOOD & MCARDLE
Attorneyfor Lowe Transfer.mc, andMarshal]Lowe
$0 Virginia Street
CrystalLake,Illinoks 60014
815/459-2050; 815/459-9057 (fax)

3
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ILLINOIS POLLUTION CONTROLBOARD
JuJy1 0, 2003

LOWE TRANSFER.INC. andMARSHALL )
LOWE. ))

Petitioners, )

v ) PCB 03-221
) (Pollution Control Facility

COUNTY BOARD OF MCHENRY ) SitingAppeal)
COUNTY, ILLINOIS, )

)
Respondent. )

ORDEROF THE BOARD (by G.T. Girard):

On June5. 2003.Lowe Transfer,Inc. andMarshall Lowe (petitioners)timely filed a
petitionaskingthe Boardto reviewthe May 6, 2003 decisionof CountyBoardof McHemy
County,JlJ.inois(Mcllenry County). See~.l5 ILCS 5/40.1(a)(2002); 35111. Adm. Code107.204.
McHenryCountydeniçcFthepetitioner’srequestfar a~plicationto site apollutioncontrol facility
locatedon U.S. Route 14 in McHenr~County. On~une19,2003,Village of Cary(Cary) filed a
motionto intervenein the siting appeal(Mot.). On July 7, 2003,petitionersfiled aresponseto
the motion (Resp.). For the reasonsdiscussedbelowtheBoard.denicsthemotion to intervene
but will allow Cary to file anwnicus curiae bi~ef.

Cary arguesthatpursuantto tue Board’srules~t35 111. Ad.m. Code 101.402,the Board
mayallow intervention in an adjudicatoryproceedingbeforethe Boardandasiting appealis an
adjudicatoryproceeding.Mot. at3-4. Caryputs forth five reasonswhy interventionshouldhe
allowed. First, Cary assertsthatthe site of the proposedwastetransferstationatissue is located
so as to havc a si~ificanL irnpacL on Cary. Mol. at I. S~cond,Cary participatcdcxtcnsively iii

theproceedingbelow. Mot. at2. Third, Caryassertsthat a decisionby the Boardoverturning
McHenryCounty’sdecisionwould infringe on Cary‘a rights underSection22.14of the
EnvfronxnentalProtectionAct (Act) (413 ILCS 5/22.14(2002)). Fourth,Cary arguesthat
participationby Caryis necessaryto insurethatMcHenry County’sdecisionis “vigorously
defended”on appeal.Mot. at7. And last, Cary~aintainsthatparticipationby Cary is necessary
to prescrvcCary’s right to appealanygrantof the siting application. Id.

In responseto the motion to intervene,petitionerscite to Act, the Board’sprocedural
rules, andcaselaw. First, petitionerscite Section40.1 of the Act arguingthat Section40.1 of the
Actallows only a sitingapplicantto appealthedenial of sitingapproval. Resp.at2, citing 415
ILCS 5/40.1 (2002). Section40 1 of the Act thenallows otherpersonsto appealthe decisionto
grantsiting approval,accordingto petitioners. Id. Second.thepetitionerscite to 35111. Adm.
Code 107.202of theBoard’sproceduralrules. Petitionersmaintainthat theBoard’sprocedural
rulesmirror1heAct~andallow only for an applicantto appeala decisiondenyingsitingapproval
andfor othersto appealonly a grantof siting. Id. Third, petitionerscite extensivecaselaw in

EXHIBrF A
to ~ti.on to Striice
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2

which theBoardandcourtshaveconsistentL~’deniedinterventionstatusto third pa~1.iesin
appealsof sitingapprovalde~ia1s.Kesp.at2-3, citing McHen.ry_CounlyLandfill, Inc. v. JEPA,
154 IlL. App. 3d 89, 506N.E.2d372 (2nd Dist. 1987);WasteMana.~emcntof Illinois. Inc. v.
I?CB, 160 lU. App. 3d 434 513 N.E.2d592(2ndThat. 1987);Laidiaw W~teSystemsv,

McHenrvCountyBoard.PCB88-27 (Mar. 10, 1987); City of Rockfordv. Wi~meb~.goCount
Board,PCB 87-92(Nov. 19, 1987);CleanQuality Resources.Inc. v Marion CountyBoard,
PCB90-216 (Feb.28, 199!).

As petitionerspointout, it is well establishedthat third-partyobjectorsarc precluded
from uitcrventionin an appealfrom a deniaIófsiting approval. SeeWasteManagementv.
CountyBoardof KatieCountyPCB03-104,slip op. at 3 (Feb.20, 2003);Land andLakes Co..
et ci. v, Villane of Romeovifle,PCB 94-195,slip op. at 4 (Sept. 1, 1994);cit~~zg~
Managementof Illinois, Inc. v. ?CB. 160111.App. 3d434,513 N.E.2d592 (2ndDisi.. 1987);
McHeriry CountyLandfill, Inc. v. IE~A,154 111. App.3d 89, 506 N.E.2d372 (2ndI)ist. 1987).
A third party mayintci-veneonly whenthe third party is a state’sattorneyor theAttorney
General’sOffice interveningto representthe public interest. See,e.g.,Land andLake~.,s1ipop.
at3.

Cary is a third-partyobjectorwithoutthe special interventionrights ola state’sattorney
or theAttorney General’sOffice represei\tingthe public intercat. Accm~dingly,the petition to
interveneis denied. Carymay,however,contributeo~aJor written statementsat hearingin this
matter in accordancewith SectionsFOl.628and J0Q404of the Board’sproceduralrules,but
maynot examineor cross-examinewitnesses.35111,Adm. Code 101.62.8(a),(b); 35 Ill. Adrn.
Code 107.404. Carymayalsoparticipatethroughpubliccommentsor amicuscurl’acd briefs
pursuantto Section101.110(c),andin accordancewjth Sectionl01.628(c).35 UI. Adm.Code
101.110(c);35 Iii, Adm. Code 101,628(c).

IT IS SO ORDERED.

1, DorothyM. Gunn, Clerkof therllinois Pollution Control Board,certify that the Board
adoptedthe aboveorderon, by avote of 7-0.

A.

DZ~rothyM. Gurm. Clerk
Illinois PollutionControl Board
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BEFORETU1~ILLINOIS POLLUTION CONTROL)3OA.R~

LOWE TRANSFER,tNC. and
MAFSHALL LOWE, )

)
Co-Petitioners., )

) PCB 03-221
vs. ) (Pollution ControlBoard

) SitingAppeal)
COUNTY BOARD OF MCRFNRY )~..

COUNTY. ILLINOIS~ . )

)
Respondent. )

VILLAGE OF CARY’S APPEAL OF HEABJNG OFFICER
DETERMINATIONS AND REQUESTFOR BOARD DIRECTION

TheVillage of Cary (“Village”) on behalfof theVillage andits residents,by and through

its at1d~neys,herebyappealsthe determinationsofthe’HearingOfficer in this matterJimiting the

ability of theVillage and E~citizenstoparticipatein’~andbe informedregardingthe statusof this

action,requeststhattheBoardclarify, and review.if necessary~.tbeHearingOfficer’s order

permitting withdrawalof the record,~ndrequeststhatthe Boardprovidedirectionregarding

future opportunitiesfor citizen participation. In furtheranceof its motion, the Village statesas

follows:

FACTUAL 8ACKGROI~

1. In orderto allow the Village ~nd its citizensto remainfully informed of the staPds

of thisma.ttersoasto facilitate their effectivepart~cipationtherein,on July 1, 2003,and then

againon July 7, as furtherdescribedin the attachedafl5davitsof PatriciaSharkcyandPercy

Angelo,theVillage of Cary requestedthattheHearingOfficer allow theVillage to participatein,

or atleastlistento, statusconferencesin this matter,which havebeenconductedby telephone

and arenot othc~isepi~blicJyaccessible.Attorneysfor theVillage offeredto cometo the Board

offices to listen to statusconferencesif thatwould facilitate matters.

F~HIBITB
to ~tion to S~i1~THIS FiL~fl’~ç 13 Fi~IN’TED ONRScYCIID PAPER
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2 TheHearingOfficer deniedthe Village’s request,allowingneithetparticipationin

nor auditingof statu.sconferences.He explaihedthatattomey-clientprivilegedmaterial or other

privatemattersmight be discussedatsuchconferences,eventhoughtheattorneyfor theVillage

protestedthatmattersdiscussedshould bepublicly available,and that it’vasn’t clearhowthere

couldbe any attorney-clientprivilege in discussionsbetweenopposingpartiesbeforethehearing

Officer for theBoard. The HearingOfficer furth~tstatedthat the Village could appealthe

HearingOfficer’s ruling to theBoard.

3. The1-TearingOfficer aIs~infonnedthe Village that it wasnot allowed to receive

copiesof HearingOfficer orders,but couldpurchasecopiesthereoffrom the Clerk’s Office if the

Village sodesired.The HearingOfficerordersare alsonot available on the Board’s website.

4 To date,two.statusconferen~eshavebeenheld in thismatter:oneon July 7, 2003

and oneon July 14, 2003 ‘}‘he Village was notpethiittedto participatein eitherstatus

coaference,

5. On July 15, 2003, theHearingOfficer i~’suedaNotice schedulingapublic hearing

in this matter. Despitenumerouspublic commentsexpressinginterestin theproceedingand

requestingthatthe proceedingsbe held after businesshourssoasto allow participationby those.

who mustwork during theday, thenoticedid’not addressopportunitiesfor public commentor

establishan eveningpublic commentperiod

6 At theJuly 14, 2003 statusecufereuce,the Village understandsthatPetitioner

made an oral motion “withdrawing” apendingmotion requestingthat it be allowedto

“withdraw” the exhibitsandrecordswhich con~t1tutethe recordof thcMcHenryCountyBoard’s

decisionfor its persona’i.use.While a writtenorderwaseventuallyissuedindicatingthat “the

motion”wasgranted,it wasunclearwhichmotionwasin fact grauted,and whetherPetitioner

7
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waspermittedto removetherecord. BecausetheVillage wasnotpermittedto audit thestatus

conference,it hasno backgroundfrom which~tounderstandthis unclearorder.

ARGUMENT

7. TheHearingOfficer’s rulings havedcni~dtheVillage of,Cary the right to
ft

participatein oraudit thestatusconferences.havec~ompromisedtheVillage’s and its citizens’

ability to remaininformedregardingthestatusoftheproceeding,andhave inappropriately

limited public informationregardingand opportunitiesfor participationin this proceeding For

thereasonssetforth below, the VilIage1~erebyappealstheHearingOfficer’s rulings, and

requeststhatthe Boarddirectthe ilearing Officer to allow theVillage to participatein oraudit

the statusconferencesin this matter Further,giventhe demonstratedextensivepublic interestin

this proceeding,the Villagc.rcqueststhat th~BoarddirectthehearingOfficer to schedulean

eveningpublic commentperiodsoasto provide ap~ropriatcopportunities for public

participationin the Boardhearing.
I

8. HearingNotic. Jt is apparentthat schedulingissuesregardingtheproposed

hearingbeforethis BoardwereaddressedattheJuly 14, 2003statusconferencefrom which the

Village wasexcluded. OnJuly 15, 2003,theHearing Officer issueda NoticeofTreatingin this

matter,settingforth theproposedhearingschedule.Thenoticecontainsa barebonesstatement

merelyidentifying the hearIngdat; time, arid location(lO:30a.m. onAugust14, 2003, at the

Cary JuniorHigh Gymnasium.) WThi1~the informationprovidedin the noticeis unremarkable,

what is significantis the informationwhichthe noticefails to provide. TheNoticeof Hearing

providesno informati9nregardinghearingprocedures,no information,regardingtheproposed

orderofproceedings,~~idno directionor guidanceregardingthetime forpublic commentor

participation.Although Section 1 07404of theBoard’sregulationsgoverningthesehearings

-4
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requiresthat ‘Participants mayoffer comrne~rtata specificallydeterminedtime in the

proceeding..,“ 35 DL Admin. Code I 07.404;’theHearingNoticefails to specifywhenpublic

commentwill be heard.Furthermore,thenoticedoesnotaddressorprovidefor eveninghoursto

accommodatewarJ~mgmembersof thepublic who wish to attendandparticipatein thehearing.

9. Section.101.110of theBoard’sregulationsstates“The Boardencouragespublic

participationin aJ.1of its proceedings.”In keep~rigwith this statedgoal, in. thepast,wherea

s~ongpublic interesthasbeendemonstrated,particularlyin siting appeals,theBoardhas

accommodatedpublic participatio.nby ~oldi~~gproceedingsin theeveningto allowparticipation

by thosewho mustwork duringbusinesshours Clearly,adifferentapproachhasbeenfollowed

here. In thepresentmatter,at leastforly-twopublic commentshavealreadybeenfiled (both

from residentsof Cary andothers),dernonslratingsignificantpublic interestin theproposed

hearing. In manyof these,comnmentcrsspecificallyrequesteveninghoursto facilitate their

participation.Yet theHearingOfficer’s orderdoesnot addressc~revenacknowledgethecitizens’
I

concerns,providesno insiruction regardingpublicparticIpation,arid makesno arrangementsfor

an after-hourscommentperiod Apparently, it leavescitizenswith no option but to showup at

10:30a.m. or potentiallymisstheopportunityto participate. This approachflies in the faceof

the GeneralAssembly’sstatedintent thatthe~nviro±imenta1ProtectionAct “increasepublic

participationin the taskof protectingthe enstironment,’415 ILCS 5/2(a)(v), aswell asthe.

Board’sstatedgoalsandpasteffortsto encouragepublic participationin its proceedings.

10. StatusConferences.The Village hasbeeninformedthatthePetitionerhasused

thestatu.sconferenceas a forum to attackandimpugn themotivesoftheVillage of Gary. These

attacksinclude unfoundedassertionsthatthe Village will seekto inappropriatelysupplementthe

recordwith newfactsno~properlybeforetheBoard. In fact,quite to thecontrary,theVillage

4
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believesthattherecordin this matteris exceptionallystrongandfully supportstheMcHenry

CountyBoard’sdecisiondenyingsiting appró~’al.Thestrengthoftherecordis duein largepart

to theVillage’s participationin theproceedingbelow, includingthepresentati~oriof anumberof

expertwitnesses.In contrastto Petitioner’sunfoundedassertionsregardingtheVillage’s

intcntioms,theVillage intendsto focusits eN~ortsIn’ this proceedingon demonstratingthe

strengthofthe existingrecor± 0

11. TheVillage’s participationhasbeenlimited by the HearingOfficer’s rulings

excludingit from statusconferences,or~f~yto haveits positionsandmotivesdistortedby

Petitioner’smisrepresentationsin its absence.Exclusionof thepublic from statusconferencesis

beingusedby Petitionerto attackthecredibility of the objectors. Openingsuchproceedingsto

thepublic is essentialto protectingthem fro’w misuse.

12. PublicAccessto ti Record.As setfbrth in theViflage’s July II ,2003 Objection

to Plaintiff’s Motion , allowingPlaintiffs removal of exhibitsatid recordsfrom the Board Office
/

could significantly impactpublicparticipationby makingportionsof the recordunavailablefor

reviewby others,particularlysincea prior HearingOfficer ruling at theJuly 7, 2003status

conferencegrantedrespondentMcI-lenny County’smotionto filed limited copiesoftherecord,

resultingin only asinglecopyof samecxhibi~sbeingfiled with theBoard Therefore,if the

recordis withdrawn,thesematerialswill beüxjavailablcfor reviewby theBoard,the Village or

its citizens,andothermembersof thepublic, significantlyhamperingtheir ability to participate

in the proceedings.Suchreq~ova1of exhibitsand recordsfrom theBoard’sofficeswould

specifically contraven?Section7(a) oftheAct whichrequiresthat all flIes; records,anddataof

.theBoardshall he oj5~nto reasonablepublic inspection...”415ILCS 5/7(a)

Ti-US FiLING IS PRINTED C1’4 RL~CYCLEDPAPER
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PRAYERFORRELLEF -

WHEREFORE,theVillage ofCary requeststhattheBoardreversetheHearingOfficer’s

determinationdenyingtheVillage theright to participatein oraudit statusconferences,and

direct theHearingOfficer allowtheVillage to participatein or audit futurestatusconferencesin

this matter. The Village furtherrequeststhattheBoarddirecttheHearingOfficer to establisha

public commentperiodoutsideof normalbusines~hoursas partpftheproposedhearing,

preferablyin the evening~so asto facilitatepublicparticipationby membersofthepublic who

cannotattend during normalbusinessh&urs. Finally, it is requestedthat the1-JearingOfficerbe

requestedto cIarii~’his orderregardingwithdrawalof therecord,and,to the ex-tent such

clarificationallows therecordto be withdrawn,to overrulesuchorder to theextentnecessaryto

ensurethata full set of r~corddocumctttsrcm~nsayail~bJeatthe Board’soffices.

RespectfullySubmitted,

The YilJag~ofCary
/

Dated: July28,2003 • By ~ 0

One o~’itsAtton~~s

PercyL Angelo
PatriciaF. Sharkey
Kevin G.Desharnais
Mayer,Brown, Rowe& Maw
1 90 S. LaSalleStreet
Chicago,IL 60603-3441
(312) 7~2-0600

6
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STATE OFILLINOIS 0 -
) SS:

COUNTY OF COOK )

AFFIDAVIT OF PERCY L. ANGELO

- PercyL Angelo, beingduly sworn on oath:deposesandstates:

I - J am an attorneyrepresentingtheVillage of Ca~yin Illinois Pollution Control
Boardmatter?CB 03-221. 1 previouslyrepresentedtheVillage ofCary in theunderlying
PollutionControl Facility Sitinghearingsheldby theMcHcnry CountyBoard.

2 On July 7, 2003 1 contact~dBradleyHalloran,theHearingOffice in this matter,
to requestthat the Village of Cary bepermittedto listento statusconferencesscheduledin this
matter. I offeredto cometo theBoardofficesto listen to thosestatusconferencesif thatwould
facilitatematter&

• 3. Mn Hafloranrefusedto allow theVi11a~of Caryto listento thestatus
conferencesandtold me that such auditing ~rasinappropriate, as privatemattersand attorney-
clientprivileged matterscO’uld be discu.ssedI questit~iiedhowanattorney-clientprivileged
mattercould be discussedbetweenopposingparties~beforethe hearingofficer, andstatedthatthe
mattersdiscussedshouldbepublicly available.

4. Mr. Halloransaidit washis decisionthattheVillage of Cary couldnot listento
statusconferences,and if theVillage wanted?it could appealits decisiouto theBoard.

FurtherAffiant SayethNaught.

PercyL. -Angelo
Dated:

Subscribedandsworn to
beforeme this ~&day
ofJuly, 2003. 0 -

NotaryPublic /

~ICIALSE~hI
DonnaM. Draper

Nct~ryPubUc,Sr~cof Uhnois
My Commission Exp.03/2512006

T~llSDOCUMENT IS PF1J~\ITEDON P.EC~’CLEDPAPER



FROM ZUKO~TSKIROGERS FLOOD MCARDLE~154599O57(TUE)08. 05 0:3 12:35/ST. 12:21/NO. :35OO0002F~ P 5/30
0 0 0 ~0f

Countyof Cook )
SS. -

Stateofillinois )

AFFIDAVIT OF PATRICIA F. SHARKEY

I, Pa~iciaF. Sharkey.an attorneylicensedto practicelaw in Illinois andunder
oath,stateasfollows:

1. 1 aman attorneyrepresentingtheVillage of Caryin Illinois Pollution ControlBoard
matterPCB03-221.I previouslyrepresentedthe Village of Caryin theunderlyingPollution
ControlFacility Sitinghearingsheldby theMcHenryCountyBoard.

2. Onbehalfofmy client, theVillage ofCau-y, I had atelephoneconversationwith Mr.
BradleyHalloran,theassignedHearing~Officerin PCB 03~22l,onJuly 1,2003. In that
telephoneconversation7I requestedthattheVillage of Cary be allowedto participate in the
telephonicstatusconferencescheduledfor July7, 2003.M:r. Halloran.deniedthat requeststating
that only personsrepresentingpartiesin theappealareallowedto participatein status
conferencesin PollutionControlFacility Siting appealcases.He furtherstatedthat telephonic
statuscalls arenot open to membersof th~public

3. Basedo -the~H-ea~gOfficer’s.ruling, both~ndmy co-counselrepresentingtheVillage
of Caryhav~beenexcludedfrom telephonicstatus~’confcrencesin which the procedures for the
handlingoftheBoardrecordandthe dat; time, placeandorderoftheBoardhearingsin PCB
03-221 havebeendiscussedanddecided. 0

I

3 On July 11, 2003, I filed, anoriginaland ninecopiesofthe Village of Cary’sObjection to
the Petitioner’sMotion to WithdrawExhibitsandRecordsfrom theBoard Offices with the
Pollution ControlBoard.TheVillage’s Objectionwasbasedin largeparton thefact that the
Countyfiled with theBoard only one copyof twenty two over-sizedexhibits

4 On oraboutJuly 17 2003, I readtheBoard’s Clerk’sOffice On-Line (~‘COOL”)web
postingsfor PCB03-221,andIeame~from thedescription,oftheHearingOfficer’s July 15,
2003 Orderpostedon thewebpagethat Petitioner’sMotion to WithdrawExhibits and Records
from theBoard’sOffice had been grantedAs theorderitself wasnotpostedon theweb, I
calledthe Clerk’s office to vcrify this andto obt~iacopy andlearnthesubstanceof theruling. I
requestedthattheHearingOfficer’s orderbe faxedto me.Iwastold thatunderBoardpolicy the
Clerk’s Office could not fax it to me. I thenrequestedthat the Clerkpostthe orderon theweb
page, as areordersoftheBoarditself andeveryotherfiling in Boardcases.The Clerk’s staff

agreedto reviewthis requestwith Boardcounsel,andthereaftercalledme backandstatedthat
the Board,asa policy, did notposthearingOfficer’s ordersandwould not do so in this case
even in light of the significantpublic interestalreadyexpressed.Finally, I wastold that the
Clerk’s staff hadheer~instructed,underBoardpolicy, that theVillage of Cary would be charged
25 centsperpa~cfor c~piesof HearingOfficer orders.

IF-ris FJLrNG 15 FRI]~IFED ON RDCYCLED PAPFa
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5. Subsequently,I did receiveacopy Of theHearingOfficer’s July l5~2003nrderwhich, on
thesubjectof th.e Petitioner’smotionto wIthd~’awtherecord,states:
“On July 9,2003,petitionersflied a motiontt withdrawexhibits andrecords.OnJuly 15, 2003.
thepetitionersmadeanoral motionthat themotion fiJedJuly 9, 2003, be withdrawn.Petitioners’
motion is ~xanted.”

ThisOrderleavesunclearwhich motionbadbeengranted,theJuly 9, 2003motionto
removetherecordor theJuly 15, 2003 oral motion withdrawingtheprior motion.BecauseI and
i-nv co-counselrepresentingtheVillage wereexcludedfrom theStatusConferenceandthuswere
unableto hearthediscussionofthesemotionsor theHearingOfficer’s ruling, I haveno
backgroundinformationwith which to clarify this ruling arid adviseourclient.

6. On Monday,July23, 2003I cheo~edtheBoard’swebpage andfound thedescriptionof
theHearingOfficer’s July 15, 2003 ord~rhadbeen changed.It now reads: “. .granted
petitioner?oralmotion to withdrawtheirJuly 9, 2003motion to withdraw exhibitsand
records;....~‘

7. Basedon theaboveseriesofeventsandwhatIjjave beentold is Board policy, I and. my
co-couriselandour client, the Village of Cary, remainuncertainasto : F) thecontentofthe 0

HearingOfficer’s July 15, 2003 ruling on theremov~.l6f therecord;2) whentherewill be an
opportunityfor public commentattheAugust14, 2(103 hearing;3) whetherthehearingwill
includeeveninghours;and4) whetherthePetitione~orRespondentwill bepresentingwitnesses
ornewevidence.As a result, I andmy co-counselhavebeenhamperedin our ability to prepare
fortheAugust14, 2003 hearing. 0

(

Signedandsworn before i-ne

this.2K~ayofJuly.2003.

1~/i.
NotaryPublic

1~I~~ALSEAL”
DonnaM. Draper

Notary Pu~l~c,S~at~of I1Iir~o~s
~yComrniaion E~p.03/2312006

FurtherAffiarit SayethNot.

Sharkey

T~-flSFIliNG IS P~Ui’~TEDON RECYCLED PAPER
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ç~pIFICATE OF SERVIç~

PercyL. Angelo, anattorney,hereby~rhfies that acopyof theforegoingNoticeof
Filing andVillage ofCary’sAppeal ofHearingOfficer Determination andRequestfor Board
Direction wasservedon the personslisted belowby UPSNe,~tDay Deliveryon this 28thdayof
July,2003:

David W. McArdle
Zukowski,Rogers,Flood & Mc~A.rdIe
50 Virginia Street
Crystal Lake,IL 60014

CharlesF. Heisten
I{inshaw andCulbertson

- 100 ParkAvenue,P.O.Box 1389
Rockford.Th 61105-1389

PercyL. Angelo, Esq.
PabiciaF. Sharkey,Esg.
KeyinG. Desharnais,Esq
Mayer Brown, Rowe& Maw LLP
190 SouthLaSaJJeStreet

Chicago,Illinois 60603
312-782-0600

1~

Percy Angelo 0

THIS DOCUMENTI-lAS BEEN PR1~4TEDON RECYCLEDPAPER
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• - COPYBEFOR~T~
ILLINOIS POLLUTION CONTROL ~BOARD

LOWE ThANSFER,ll”TC. and )
MARSHALL LOWE, )

)
Co-Petitioners )

)

V ) PCB No. 03-221

• ) (PollutionControlBoard
COUNTY BOARD OF MCRET’~Y ) Siting Appeal)
COUNTY, ILLTh.IOIS, )

)

Respondent. )

NOTICE OF FILING

TO: SeeAttachedCertificateof Service

Pleasetakenoticethat on July28, 2003, wefiled with the Illinois Pollution Control
- Boardan original and’ninecopiesofthisNoticeof~ilingandVillage of Cary’sAppeal of
HearingOfficer DeterminationsandRequestfor BoardDirection, copiesof which are attached
andherebyserveduponyou.

Dated:July28, 2003 VILLAGE OF CARY

By: One~ts~omeys~

PercyL. Angelo,Fsq.
PatriciaF. Sharkey,Esq.
Kevin G. Desha.mais,Esq.
MAYER. BROWN. ROV~?& MAW LLP
190 S. LaSalic Street
Chicago,Illinois 60603
(312)782-0600

TI-IrS DOCUMENTI-lAS BEEN P)?JTh~TF.DON RJECYCLEDPAPER
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE r~NsFER;~c.and ) ‘

MARSHALL LOWE. )

Co-Petitiorier~, )
) PCB03-221

- VS. ) (Pollution ControlBoard

) Siting Appeal)
COUNTY BOARD OF MCHENRY )
COUNTY,rLLrNors. • )

Respondent. .

VILLAGE OF CARY’S RESPONSETQ

PETITIONERS’ MOTION TN L1M[N1~

The Village of Cary (“Vlll~ge”) is a public body representing its interests and thoseof its

cilizcnsin this proceeding.~c proposedTransferS~ati~nsite is locateddirectly adjacentto the •

Village ofCaxyand in closeproximity to thehomes~fniany Cary residents On behalfof the

residentsof theVillage ofCary. arid by and throughthe 1a~vyersè’mployedby the Village to

represent uscitizens in this proceeding,the Village hereby provides its responscto the

Petitioners’Motion in Limine.

1. Given theunprecedentedreliefreque~edby this motion andthepotentialthat a

ruling on this motioncould limit the record in thiscare in cortiravenrjoriof law~this motion

shouldbe decidedby the Board ratherthanthe HearingOfficer.

2. Pethioner’s motion is a self-servingattempt to limit public participation in this

procccdingto Petitioner’sadvantagein contraventionoftheEnvironmentalProtectionAct and

theBoard~s~iIeswh~chencouragepublic pa~icipationin all Board proceedings.The General

Assembly’sstated inlent under theEnvironmentalProtectionAct is to “iflcrea5c public

participationin ihc na~kofprorcctingtheenvironrnern~’4l5IUCS 5/2(a)(v) Section )Ol,l!0 of

Ti-ns OOCIJMENT HAS BEENPRINTED ON RF.C’~’Ci2DPAPER ~~BIT C
-1- to 1’bt3.~1to S~Jce
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the Board’s regulations states “The Boardencouragespublic participationin all outs

procecdirigs.’~35 IlL Admin Code 101.310 ~ lri the faceof this statutoryandregulatory

mandateencourogingpublic participation,as well as the Board’sown order in this easearid

scoresof othersiting cases,Petitionerpointsto no statutes,regulationsor caselaw whichgive

him aright to this unpreccdentedexclusionand/ord~irIimiratia~son oral statementsby the

public.

3. In addition to offering no legal supportfor thisunpreecdentedrequest,Petitioner

offersno evidencesuggestingthereis a~eedto handlethis hearingany differen~ythan~y of

the scoresof othersiting hearingstheBoardhasheld underSection40i. Thereis no factual

basisfor believingthat the citizensattendingthis hearingwill commenton mattersoutsidethe

record. On thecontra~,the record in this ~se demonstratesthat theci~zensin largepatt rnad~

the recordbefore theCounty Board — includingthe iestImonyin the recordof numeroushighly

pertinentexpertwitnessespresentedby the Village andothercitizens. Citizens who actively

participatedin the Coun~Boardproceedinghaveno needor reasonto go outsidethe recordin

this caseto find supportfor the County board’sdecision. Thesecitizensarewell versedin the

record~d haveevefl right to highlight for the board the portionsof therecordthatsupportthe

County’s decision — as surely the Petitioner h~saright to highlight anyportionsof therecord he

believesthe Boardshould focuson.

4. While po~rayingthis motion as basedon aconcemthatthe Boardwill be

confusedin theapplJcation.of themanifestweightstandardif cnizensareallowedto makeoral

comments or speaktqo long, the Petitioner’smotion requestsrelief that goesfar beyond

admoaishingcitizens~andaflyoneelse)to l~mittheir commentsio the cxt5ti~grecord Rather,

Fcti~ioner requeststhat the Boardexcludeoral commontsby thepublic altogether—in a blanket

Titis DOCUMENT HAS SEEN PRINTED ON RFCYCLED PAPER
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ruling. P~titioncralso attemptsto limit even the reading of writt~nstatementsto five minutes

on the assumptionthata hundreddtizenswill ‘~ianto comment. ~ut thereis no evidencethata

hundredof citizenswill warn to makeoral statemenTsat this hearing. Furthermore,given the fact

that therecord belowis voluminous,limiting commenton it to five minutes.woilldbe counter

productive. To do sowill forcemembersof thepubflc to makeonly genersicomments,rather

thanprovidespecificcommentsticd to therecord. The Village of Cary intendsto provide

focused,record-orientedcommentswhichwill necessarilytakemorethani5ve minutes.These

detailedcommentsmay allow othersto s~ortentheircomments Bu~to arbi~ariIylimit the

Village’s or any othercitizen’s ccrnmcnrsto five minutescould jeopardizethe recordin this

~rocce4in.g7 - ,.

5 As aplethoraof Boardsiting opinionsde’monszrate,manifestweightof rite

evidenceis a standardof reviCvv regularlyappliedby theBoard. The Boardha-sbeenconducting

hearingsunderthis standardsinceSection40.1 wasenacted.Cdi~traryto Petitioner’sapparent
1•

assumption~the Board 15 perfectly capableof assigningbppropriateweightto information in the

recordand info~ationpresentedat hearing. It neednot be shielded from public comment in

orderto do itsjob.

6. Petitionerpointsto a few cases~ andonly onerecentcase,in which the Appellate

Court overr~nedthe Board’sdecisionin asiting caseas againstthemanifestweight. But none

of theseAppellateCoupreversalswerebasedon a finding that theBoard gaveimproperweight

to a public commentmadein a Section40.1 hearing. The fact thatthe AppellateCoup ha

disagreedwith the Boardin a handfiu! of caseson whereto draw the line using the manifest

weightstandarddoesr~tsupporttheconclusionthatthe l-3oard must stop acceptingpuHtc

corrrnient at its hearings.Furthermore,should thePetitionerbelievethatapublic commentis

THIS DOCUME\T HAS AEEN PRIr~TI~DON REcYCI.ED PAPER
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outsidethe record.heh~ever-I opportunity to point that out to the Hoardin hisbrief, Thereis

s1mply no supportfor the propositionthatthe Boardc~notappropriatelyapply the standardor

reviewor that allowing public commentwill somehowt~ntthe record.

7 The Boardencouragespublic participationin its proceedings,andhasalways

allowedpublic commentat hearingson.siting appeals.Typically, membersof thepublic arc

gi-ven significantleewayin presentingtheir cothfl~ents.Lu ourreviewof Boardsiting cases,we

found no casein which the Boardentereda blanketorder excludingpublic commentin Board

sidngappealhearings—andPetiiioncrh~pointed to none. We also foundno casein which the

Board limited public commentto the“fundamentalfairness”issue-~and again Petitioner has

pointedto none. Finally, contraryto Petitioner’sassertion,the Board’stakingof public

corr~menton whetherthe recordsupportsth~local siting body’sdeci~iorhasneverbeen

construedasreversibleerror — arid Petitionerhaspointedto no casein which it has.

8. In fact, there is very goodreasontheHearing Officer should not attemptto limit

c
publiccommentin the hearingprocess.Thefar greatcr~risk ofreversibleerror is that the

Hearing Officer does2S Petitionerrequestsandcuts-offpublic commentin contraventionof the

statuteandregulations.or, ~r hearing,from thebench, without thebenefitof elevendaysof

CountyBoard hearingtranscriptsbeforehim, cuts-off valid public commentactually

highlighting the recordor providing legal argumeiitonfacts in therecord.. This would he

reversible error. The record in this caseis exten~iveandthe Village andindividual citizensfrom

bothCary and-otherneighboringcommunitiesparticipatedin every day of theeleven County

Boardhearings.We submitthat the likelihood thatthe HearingOfficer will mistakenlycut-off

peninentpublic coni~~ntis greaterthanthe risk that the Board will be misled in the application

of ts 5tandardof reviewbecausea memberof the public straysfrom the record.

T)-H~DOCUMENI HAS BEEN PRINTaD ON RF:CYCLED PAPER
-4-
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9. Finally, the Village fully agrec~that thestandardof reviewhereis manifest

weightandthat theBoard is limited to the recordpresentedto theCountyBoard. T~eVillage

would welcomeart instructionfrom the hearingofficer at hearingto ho/h the parties and the

public regardIngthe Board’sapplicationof thestandardof reviewandtheneedto focuson

information contained in the record. -

WHE~FORE.Petitioner’sassertions~e without merit and its Motion should be denied.

RespectfullySubmitted,

The Village of Cary

Dated August4,2003 Th? ________ ________

o~jt~A~orney~

Pcrcy L. Angelo
PatriciaF Sharkey
Kevin G. Deshamais
Mayer,Brown, Rowe & Maw, LLP
190 S. LaSafleStreet
Chicago, IL 60603-3441
(312) 782-0600

THN DOCUMCNr R-~s~EN PRtNTED ON RECYCLEDPAPF~R
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CERTIFICATE OF ~%Tj~

PatriciaF. Sharkey,art attorney,hereby,certifiesthat a copyof the foregoingNotice of
Filing andVillage ofCary’sResponseto Petitioners’ Motion in Lirnine wasservedon the
personslistedbelowby facsimileand by depositingsamein the US. Mail ator before5:00p.m.
art this 4th day of August 2003.

David W. McArdle
Zukowski, Rogers,Flood & McArdle
50 Virginia Street
Crystal Lake,IL 60014
Facsimile:815-459-9057

HearingOfficer
Bradley P. }-laflorari
Illinois Pollution ControlBoard
fairiesR. ThompsonCenter
Suite 11-500
1 00 West RandolphStreet
ChicagoIL 60601
Facsimile:31281.43669

PatriciaF. Sharkey
Attorney for Village of Cars’

Mayer,Brown, Rowe & Maw LLF
190 SouthLaSalleStreet
Chicago, Illinois 60603
312-787~-0600

1’

CharlesF. Heisten
HinshawandCu,lbertson
.100 ParkAvenue,P.O. Box 1389
Rockford.IL 61105-1389
Facsimile:815-963-9989

THIS DOCUMENT HAS SEEN PftINTED ON ~SECYCLEDPAPER
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‘I —

BEFORETI-XE
tLLJNOIS POLLUTION CONTROL .BOA~I)

LOWE TRANSFER.INC. and
MARSHALL LOWE. ))

Co-Petitioners, )

)
PCBNo. 03-221
(Pollution Control Board

COUNTY BOARDOF MCHENRY SitingAppeal)
COUNTY, ILLINOIS, )

Respondcrtt . )

N_QTICEOFFJLIN~

TO: SeeA~achedCertificateofService

Pleasetakenoticethat on August4, ~O03,we fil~dwith theI1lino~isPollution Control
Boardan original andnine’ebpiesof this NodceofFiling andVillage of Cary’s Responseto
Petitioners’ Motion itt Limnine, copiesof which areattachedandhereby servedupon you.

Dated:August4, 2003 ~1LAOE OF CARY

By: One ~

Percy L. Angelo,Esq
PatriciaF. Sharkey,Esq
Kevin 0. Desharnais,Esq.
MAYER, BROWN, ROWE & MAW LLP ,

190 S. LaSalieStreet
Chicago.Illinois 60603
(312)7~2-0600

IHIS DOCUMENT HAS BEEN PI~1NTEDOtJ RECYCLEDPAPER
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE T1~ANSFER,INC. and
MARSHALLLOWE,

Co-Petitioners,

COUNTY BOARD OF McHENRY
COUNTY, ILLINOIS

Respondents.

vs.

)
)-
) No. PCB03-221
) (Pollution Control Facijity Siting Appeal)

)
)

0 )
~TICF OF FILING

TO: SeeList Referencedin Proof of Service

PLEASE TAKE NOTICEthat on August5, 2003, weflIed with the Illinois Pollution
ControlBoard,theattachedLowe Transfer,Inc. andMarshallLowe’s REPLY TO THE
COUNTY J3OARJ~OF MCHENRY$ RESPONSETO MOTION IN LIMINE in the above
entitledmatter.

LOWE TBANSFER,INC. and
MARSHALL LOWE

David W. McArdfe
By:

PROOF OF SERVI
I, a non-attorney,on oath s~tethat I servedthe foregoingReplyon the following parties by d.epositi.ngsame

th thcU. S.mail on this 5~dayof August,2003 and via fax on the SthdayofAugust,2003:

Arjgrney for Cowztv ]3oae~j~[
~ç,~j~nry Cqy~ty,j7UnoL~
Charles F. 1-Tejatert

Hinshaw andCulbertson

100 Park Aveirne, Pfl. Box 1389
Rockford,. IL 61105-1389
815-490-4900; FAX 815/963-9989

Heari~igOfficer
Bradley P. Halloran
Illinois PollutionControl Board
James R. Thompson Center. Suite 11-500
100 West Baridolph Sueet
Chios ,1L60601
312-8 4-8 17; AX3 2/814-3669

I, ‘ -
-~

4 ‘o&’;-’’~.~i,

~ ~ JQ~LJ4E
~ h’~ot�r~P~jkgc, ~if~ ~,?FI~

MyCom,,il~Jøp
David W. McArd1~ . ~

Atton,eyRegisiration No- 06182127
ZIJKOWSKI ROGERSFLOOD & MCARDLE
50 Virginia Street,..
Ctystal Lake, IIlin~is60014
(815)459-2050

This document is printed on recycled paper.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

LOWE TRANSFER,INC. and )
MARSHALL LOWE, )

Co-Petitioners, ) No. PCB 03-221
)

vs. ) (PollutionControlFacility
) - Siting Appeal)

COUNTYBOARDOF McHENRY )

COUNTY, ILLINOIS )
Respondent )

CO-PETI’J’LONERS’ REPLY TO THE
COUNTY BOARD OF MCHENRY’S

RESY_ONSE10 MOIION IN LIMIN±~

Co-Petitioners,Lowe Transfer,Inc. andMarsh4lLowe (“Lowe”), by andthroughits

attorneys,Zukowski,Rogers,Flood& M~Ardle,resp~ctfu1lyrequestt~tePollution ControlBoard

deny the County Boardc~McHenxy’s.(thc“Count’~rBoard”)Responseto Motion in Liniine in

this siting appeaL In support of its reply,Lowe states as follows:

1. OnJuly 28, 2003, L6we flied aMotion in Lirniric in this sitingappeaL

2. The Motion in Limine requested the Pollution Control Board enter an order, in

Jimine, restricting the scope of the hearing to be conducted on August 14, 2003, to preclude

Section 101.628(a) oraL statements or. in the alternative, to limit the time for Section 101.628(a)

oral statements, if allowed, to five minutesper participant in the event the total number of

participants is 25 or more and, additionally, limit ~jJ,Section 101.628 statements by parties arid

participantsto therecordgeneratedin theproceedingbeforetheCountyBoaxd.

The County Board, in its response, misreads the Board’s rulesof procedure. The

County Board argues that the Boardrules “explicitly provides that participants who wish to make
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commentswill beallowedthe opportunity to do so”. County’s Responseto Motion in Limine, p.

I

4. Yet what Section 107,404 really statesis:

‘Personswhoarenot partiesas set forth in Section107202of this
Partareconsideredparticipantsandwill h~weheari~~
participationnght.s asdeterjninedby the hearjj~officer in
accordancewith 35 1111. Adrn. Code 101.62g. (Emphasisadded.)

5. Section 101.628(a) in pertinent partstates:

“Oral Statements. The hearing officer ~ permit a participant to
make oral statementso~therecord when time, facilities and
cozicernsfor a_clear and c~rncIsebearin~record so allow.
(Empha.sisadded.)

6. Sectionl0l.628(c)(2) states:

“All public.commentsmust~presentargumentsor commentsbased
on the evidencecontainedin the rec~r4.”

7. Lowe’s siting appeal is basedsolelyon the manifestweightof the evidencein the

record regarding Criteria 2, 3 andS.~

8. The CountyBoard asserts, in its response,that the“propositionthat thePollution

Control Boardmustreviewtherecorddevelopedat the local siting hearingunder amanifest

weightoftheevidencestandard is simply ir~relevant”. County’s Responseto Motion in Limine,

p.4.

9. Not only is the as to the manifest weight of theevidencestandardrelevantto

statementsmadeat the public hearing, it is the only standard that canbe applied in this siting

appeal.
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10. Therecordin this sitingapprovalapplicationis voluminous, “Unlimited public

comment”, asproposedby the County Board~is contraryto theBoard’srules “for a clear and

concisehearingrecord.

11. Lowe’s Motion in Limi.ne was a simple requestgiven the natureof th.is siting

appeal to restrict oral argumentsto the parties or lijnit public comment to a reasonabletime

frame andto confinethepublic commentto therecordandpreventthepresentationof evidence

outsideof therecord.

WHEREFORE,Co-Petitioners~LoweTransfer,Inc. andMarshallLowe,request that the

CountyBoardofMcHenry’sResponseto Motion in Liminc bedenied.

F~espectfullysubmitted,
LOWE TPANSP~R,INC. arid
MARSHALL LOWE

‘By: zukowski,Rogers,Flood & McArdle

By: (~)~~-~1~ ~
David W. McArdle

David W. McArdle
AttorneyNo: 061S2127
ZUKOWSKL ROGERS, FLOOD & MCARDLE
Attorney for Lowe Transfer.mc,andMarshall Lowe
50 Virginia Street
CrystalLake,Illinois 60014
815/459-2050;815/459-9057(fax)
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LAWOFFICES

ZUKOWSKI, ROGE~VS,FLOOD & McARDLE
50 Virginia Street I

Ciystal Lake.Illiriws ‘50014
(815) 459-2050

FAX(815)459-9057
CLET~’~OFI~7c~

FAX MESSAGE

DATE: August5, 2003 STATE OF ILLiNOISollu tion Control Board

TO: Charles F. Helsteri 815/963-9989

TO: &adileyP. Halloran 312/814-3669

FROM: David W. McArdle

NOTE:

THIS TRANSMISSION CONTAINS PAGE(S), INCLUDING THIS COVER SHEET. IF YOU DO NOT
RECEIVE ALL OF THE ABOVE, &fk IF TIlE QUALITY OF THE TRANSMISSION IS POOR, PLEASE
TELEPHONE HELEN AT (815)459~2O50.IMPORTANT: IHJ$ MESSAGE IS INTENDED ONLY FOR THE
USEOFIBE INDJYJDUAL ORENTITY TO WHICH IT IS ADDKES$EDAND MAY CO~TAININFORMATIQN
THAT IS PRiVILEGED. CONTIDE~JLsL, D1OP.~EXEMPTFROMDISCLQSUREUNDE~.APPLICABLELAW.
IF YOU ARE ~ THE INTENDED RECIPIENT, OR AN AGENT OFTHE INTENDED RECIPIENT, YOU ARE
HEREBY NOTJFIED THAT ANY DISSEMINATION, DISTRIBUTION. OR COPYING OF THIS
COMMUNICATION IS UNAUTHORIZED. IF YOU HAVE RECEIVEDTHIS COMMUNICATION IN ERROR,
PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE AND RETURN ThEORIGINAL MESSAGETO USAT
THE ABOVE ADDRESS BY U.S. MAIL.


